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Criminal

Cab firm not liable for driver's alleged sexual assault,
court affirms
By Kim Arnott

(June 12, 2017, 6:25 AM EDT) -- Ontario’s top court has ruled that a taxi company is not vicariously
liable for a sexual assault that a driver allegedly committed on an intoxicated female passenger.

 

Loretta Merritt, Torkin Manes

In Ivic v. Lakovic 2017 ONCA 446, the Court of Appeal agreed with a lower court ruling that found
the connection between the activity of the company, the duties of the driver and the sexual assault
was not sufficiently strong to justify imposing no-fault liability.

 
“As the motion judge concluded, the alleged sexual assault may be characterized as only
coincidentally linked to the activities of the taxi company,” wrote associate Chief Justice Alexandra
Hoy, on behalf of a unanimous court.

 
While a lone, intoxicated woman is vulnerable, and the task of driving a cab can “create opportunities
for predatory conduct,” the court found the driver’s alleged actions were “not predicated on his
employment.”

 
But Susan Vella, a lawyer with Rochon Genova LLP and an expert in civil sexual assault litigation,
said the ruling left her questioning whether she should encourage her teenagers to take a cab if they
are intoxicated.

 
“What is disturbing about this decision is that it doesn’t appear to recognize that providing safe
passage to its customers is the core service provided by a taxi company,” she wrote in an e-mail to
The Lawyer’s Daily.

 
“One has to wonder, as a parent, how can you send your child in a taxi cab, if there is no deterrence
in a taxi company to ensure their drivers are not sexual predators?” In its decision, the court noted
that the driver had no criminal record, nor was there any evidence that he had a propensity for
violence. The appeal considered only whether the taxi company should be held liable, absent any
fault on its part.
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After considering the principles articulated by the Supreme Court of Canada in Bazley v. Curry [1999]
2 S.C.R. 534, Justice Hoy determined “the requisite strong connection between what the taxi
company was asking the driver to do (the risk created by the employer’s enterprise) and the alleged
sexual assault was not present in this case.”

 
As the first appellate court ruling addressing vicarious liability for sexual assault in the context of taxi
companies, the decision offers “a serious obstacle for future such claims,” said Loretta Merritt, a civil
litigator with Torkin Manes specializing in sexual and physical abuse cases.  

 
“It’s one of those cases where it could’ve gone either way, in my view,” she said. In particular, she
pointed to the conclusions the court drew around the power of the driver and the vulnerability of the
passenger.

 
“The taxi driver has the inebriated person alone in their car. That would be the power,” said Merritt.
“Is it conceivable that a court could have found that? I think it is.”

 

Bruce Feldthusen, University of Ottawa

University of Ottawa law professor and former dean Bruce Feldthusen sees the decision as consistent
with the narrow and restrictive approach taken to vicarious liability in sexual assault cases since a
pair of 1999 decisions from the Supreme Court of Canada. But he speculated that today’s court, now
minus retired Justices Ian Binnie and Frank Iacobucci who favoured a restrictive interpretation, could
reach a different conclusion on vicarious liability in such cases.

 
“I think the judgment itself is by the book — maybe a bit decontextualized, but by the book
consistent with the slim majority opinions of the Supreme Court of Canada,” said Feldthusen.
“Personally, I would like to see that law changed a bit and it’s quite possible that it might be changed
on appeal.”

 
He believes the power imbalance created when an inebriated passenger is trapped in a moving
vehicle, with no control of the destination, justifies vicarious liability. “The circumstances of the
enterprise is what creates this power imbalance,” said Feldthusen. “This is a typical risk of the taxi
business. It’s a risk that should be borne by and distributed by the taxi industry and not by their
passengers.”

 
Waterloo lawyer Bernard Verbanac, who represented the passenger in the case, has not indicated
whether the firm intends to seek leave to appeal the ruling.

 
In dismissing the appeal, the court awarded costs of $6,000 to the taxi company.
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